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1v081 Qrn COMPTROLLER GENERIAL Ot THR UNITED STAVES
.Ot, '4. WAUHII4TO. D.C. it:7

July 13, 1973

Csuflivnn, Pec.trcgard, Meyers &la rkcon
WI Ring mBulding
1200 Ughtcenth Strect, ItN
caslduatan, DC. 2003&

Attentiont Ienry 0. Jdauregard), Esq,

Gentlemen:

fcftercnce Is nede to your letters of Jenuacr P2 eut. !Vcrah 23, 1973,
on behalf oC the )tuli 1!Wkfots Ccw stat (i-j), ranl to Mil letter o;'
EAy (it 1973, ond prior cozrecpont~nieo, protnstzinj aalinzt the cVrJ of
aw contract to flenlisd/:rt~ttr Division ot 1'aitte2:cr Cornoxmtlon (verntit)
wueicr requeat for yorre?:pnns (fl7?) ):;M)..73.!:.C31& , aoucd by the ULnitcd
Ctatco Aaty -14nitiano Corsnznd, JoUct, Illinoit.

Tbo N'!', isaued Oatober 27, 1972, called for It<125, 1'oi 5 igniter3
for tho e.75.inoh ro:kct mrotor, ua.1 piodde4 tivtt tho centvi'ctor raisft
* first crticle to the (Govowncnt for tvottint: vlttn )?') dc fn ctcr mn ar4,s
rl'hc solicoitno.lot wtn rcntriozcd to tVe tWo prroved i:'nttr WA41$trCn
baue p?.)ueej, Bcx:±t %e T. J, Bcrm 't1:nth .ru.i.t-c pre.lo.: .t'' Iti ireth ;ts
oitcfr4 .;ro unit pi-ncas. T;he prctamrd aczvrcy ot the lcrs o;'rcror :aa
cc:xpluetc1y iavorable and orntrnat os'.AA7eV.wneOXA) stra giwwdcd to ti;wt.
conccrn On YacJtrny 16, 1973, ror a qzLntity or 125,o*v3 ivuitcro ut a
price of l;'a r offered rrioe for t;La quantity uno #293,C&;.

Your protcat ti prct vel oanentiall? on tvo bnuena that the
Oornmcnt erred in ito cvaluation o? the propo:ala; and the mnnor it
which it conduc;ted neostiations vitt the ot~cron van in vioirvin of
the pertinent pr7witions or the Arced Oervices Procuregant feguJatio;
(A'wn) dicoaod Inrra.

Your obJc'sion to the vmluntiom produre is that the Government,
contrary to the tonms of the Pfl , failed to coa:l3der tho coats of teating
of ta first crticle*. ;'sba 2rcb £2 973, Uctter stateas

lw R'P certainly Indicated that ithotber or not first
article teating vo'ld be required vould be an tsportcut ccI-
aidcrzt4on in oevluation of praosala. It Its o attc;l quite
clearly (4) that Govcrnunt teotine, of first article awlem
vas r:cuJatory and (b) th t waivr ot the tWit rqut)rmilnlt
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w~oul be provided m tor poden of' tdenttcal suppflea.
Uhle thelo WP did ho; stata Apeottilaclly tint coats of teate
Inc would be usod in enlaAttAn, thds Lt the necesiary conw
olusion hibch mrst foflov trQ3 to otatqrvlt on pag* 16 of
the IrrP tlizt ae.rd ouald be 1.,3d op cmevulution or "tl.
)p4.i^.beo fentorn to dotermAno Jniest ovorcaUl coat to the
OovtWe:... ilU, 1 te 3aVpst't OVI ptseo 20c the V3P to the
effect that '"waver of thb rirzt article eprovul wfl 'be a
factor in the evaluation ot lido .' Under the MI' so hamished
to ltcitn )3tckford, )ldp WleI!ord could only asMum tnat
Mlait Article teoting4 ¶4 4 tIailotory rcquiraent and that

the relative advantagea to the Governmwnt in sauurdng the caw
tract to an otteror eCltctal ror vatver would be connidered
caretu.Uy. It ias iith Oima n slwwptiono that *kwiC Bickford
prepaved ito proposal 1st the ooLlaltltitczi

YoU beLieve that, aince yax rrowOea ims loweat In owrall cost,
bucause the 4.109.?15 difference 1 rt. price and Donite's wcjuld kayo
been more tVir ot-fet by tV-. ocwu to tue Covcrnnenb of tenting a firot
article, armud amuid have been Ide -to your ocacem.

We cannot cdee wvith 7*r cxbtmntton that the ovoluatic vat ccttrcay
to the tcmn of -UeiQ I MM' 30th *tcxobf quoted wdit pricen tor vrzioun
quantities ot' irnitera cti e atctrnive basit--ono price bmefsd on &ub-
miccirc oft a first .rlticle ftr r.::nrtnil, uid a discanted price bzezl ou
vaiver af £irnt artiole apmrmnb. Ialer c:.anin., cf propoadn, it %an
dctemrdncd thut EU into elictbl.e %r %r~ier of first article 4vpWrovl,
but that- Donito wa nob. 1wever, 3 Ioa disacuated price van still
Mab er than Rennitto' price bzedca cbieston of a first aitiotiC. 
Therefore, 2cmito reuinei tmw 2a* offercr evan crter the propcmala had
been evaluctted on the basis of vlaver of fit at article amoproval. XZ'IR
1-190Y3(Q)(Mi) providen that cort co' tenting, to tho cctcnt it can be
rca2stically eaticted, ulnXU be clcarly set forth in th coLicitation
&n a factor which vJrfl to cxca:1rc4 in vavluatina the prvpornaU. Thla
ftctor was not cpecifioally itnac4 in thle rW; thus, tile evaluztton V)
properly litted to all cppl"cablo fcctonr cc cet forth In section "I'8
of the MP.

An to vhetbar the costa of tnttn.hg c'u2 have been Included as an,
evaluation factor, D's Ja'.U7 22, 1973, letter esttruted mucih coats at
$20,0004140,000 OusequoatJrs, ,oU clleged that the Arw Iw In its 1)°os
scgsion coat recora of tb fir t aricle tots perforac n a the come
bGoltor under centrect DjMR1e7Z!%Q023 tflth ETD, and that after the tets
Su' ES va odviced that the coaata v-,o &I pproxzmrtely $a9,1000. You icel
that, while it na not be pcmistble to eotebliah the costs don to the



*last perny, It IN apparent that the costa would be dignificantly tiore
than the t10,915 difference betven the pn-oala here.

ah question in tegard to lnclu'Jinn @o4ta of testing as an ewluation
factor is not vhothor they aprear to exceed the dutference in prices after
receipt or proposals but the ortent tUs vidoh they can be rcalirstica.y
cotimated prior to the isatnce of the R6.? The contracting otfiecr has
notod that the YCA1 called for tcatif3v at tle ?icatinny, Pao Jer3yse
tovenuot loboratory, and hca stated hIa belit that it wotuA be tapoes
oiblo to extre b the coot of! teating one Item fruo the overa1 con3a
MsXoiatcd rith th:a operatrn of the lab'oratory. In tho Ary's lay 2,

9,T3. mspuuwtary reports the contracting officer further state.:

A review of the solaioltettcu vmder which ThaelM Bickfori
was aunded Ccatrnt DMA2e1-2b.Ca)l2 recnaled that no evlu-
ation fn.tor for th* coat of ctig"c a rt r~tilc teat
vita used atid a revieow of Ccmtract PMAPJ.J12-CeOfl;h docs not
revwal any evidence thcvt fLsi-) Dicl;ord Co:pz,.j imn notflgc-d
that the c 't of pefronntni; Lirat article testo. vnrs approm.-
wyttly eO$3.OO. A revicw oi the solicitation wrler which
Tninau n'ct±K2d vas mnxWci Ita secomnd oontncet, D1)WiJlM:2-C*.
o$0o, for t!qc Itcu clno rcacd.I tc zt no evrtiatLatic fcater
for the cost of perforind a lairut article teat 1ua4 uncd ishiea
vvulA tend to intcatoe tVat the co-at of Perrotvt 1; the tlrtt
article tent renuire' under O.ntract PMA2l42.C'(2 lies
novor rtA1w.atedJ. 6hat flsirpn flcl:torl tailed. to indicate in
ito :ta Ixrrh 19(3 lcttotr 1:hea it r:vtnrt-iowd. tibe "cpproniwfxw
425,000 tcurc *was that ita firat til'3t article roanlo 1tt~.ed
to poa aLu the nfacoCn3ov1 tuc uta via A acond r;.cr.p or c1G_ ow
had to be nalnitted for a second teat. As stated previauo?
no where its thcre any indicatica iu either ccn4trat uwht tie
cost or ve.ILbit Zrjowf~i f&lcknj'a Mirst f(rat aa'doels OW4 jla
or aecond on:;.ple w.

tn view or the lack of accurate historical eeperi.nco of the costa
of touting the Initora, . So not beolivo the ccntrantinq ofiicer's
deooion to oait the coru' :rtion of thenC coa4ts o WI CwalMation
fostor in the !f c=a be rcxdd an c* b=uc of dOCerctl. i u1;.'s6k8,
December 3s, 193t1. Itovovr, re are oUk,,cotin!t) o thv tcrnory of the
ArW by lUtter ot tcda, coj.rj cnoos&cdth zt cL2tirtJal ccnsidnotion
be civon In futuro procureuto to Inclu4ing co¢to of tcotin3 vA an
MmvluatI factor.

You also believe that the Ocvewncnt, while tslWn to conduct
naneful negotiaticna vith EU, wA: at the namo tin cuviuatinr, diae
cuoa lrt.nit!' )ctnto idircr5b thcz np t:ur_:ntfor Cot*.a... _tets
1ng of Cam fiwt articls -AM or uso of o. e,;'nta2 typeL c scozrnt-
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Pro4al 60l;Fse:om frproperly viwsd. Yoa believe these actions were
In violation of At"R 3-605.1(c), i44ich proidca that dieouoiono tob
coxluotco with al ofttorao within a caeNtitivo ranro, and AZL1 3-
B.l(o), which provides for notification to offermra when a cluaago in
the zeqtdwctnto occure during uegotiations.

Your position is easentiafly that the otferorn wore not allowecd to
ccwpoto on an cqua2 basin, aunce E3 ifas not notified of the cishmnv in
the rmnuirennta. The ivea a of yola' o rccnt In that its pr.ttde.W
that the two rccjuircmests you Iw, otctt'l were actually cluhved du$,n.
the courso of ncmotiations' %ith Denaitc-boA be csitegoricaf d(cnc4
by the Army. The contracting ofticor hao otated t!at at no tlis during
the nofrotiatimns with Dermito was there tny di1o8aicm of reloxing1 A
requtrancntc for first article teotirs or the uco of rror.mcal (0-.
Aft*er the contract aQrrd, It 1an axrneed between the rmnatioo to crtov
tho Gcwr.nvmct to pcrform ito tcatint; of the flrst article at 3;v-r-nite'a
plant, at a avminro in cost to tho CoveOrw.xnt. 51thao h beca no waiver
or th) rcqulircnmt that Dnd.-to'ao tirat c.rtiele be toeted by the Governo
neat. Alo, the Iay 2#, 1973, rnlecntory rcport ctnzeo thmt about
13 nnths alter mmra, it mav ditucovercei t:at thlcre %iwu a pro&:icm in
obtainirn Pro-8nl (U4s, cnd t;!e (Coveiwnt authorire.t the ur c of en
cltoflLixe nattri~a. in C4onsictlcMu'41.of ol? AtA octm;lrllnCtovn" rU:;reerwmno to
deli3ev at an aecclcrated rate a (r'.ntit*v 4o' 1t)CA esllitionta iV:ttteru.
Theno uoLiasl t.Ihacn in comuction uith t.,o atoinictrc.ttc~n or the ecnmri¢.ct
afforll no bacia for quesatcnim the 1e;ality or tho cortnLet = cadv..

Pith reaord o tyour cratentiai that the Away fe.i1cd to cetstuct
acairs.^4 negotiut~ios swith 7yor ttoicern, aut ilutmcl axle a tclc-
phonio request for a beat and tlncJ oVTcr, the cntramoain: oflcer I=
BattcAS

fmlcn 1rickford van cantaetcd by telephone and afforded
the opportunity to cow to MOJMCI Joliet to pavtoiinim;o in
ucmcintfufl di.kuleuoono or disc ua t!sc nolioitatiami ort thrcir
prcposuc over the p!noe. hsi~n cBlekforl c1catec the ditaou3
cian ower Vwi telepnane method. Wme Ccvttnt Pyelaioct pro*
occdod to iOCUse Unaim Bleltord'n propoual rao ul~rittcd.
The areas in uich evaltation factora (ciUoctirots, lot Article
lledver and Cov. property) could be crmlied to its prao3aa
varo diccuzocd to rzatocure cir intr.on.tin u-p7plicd in
Masin's proprsa3 ami correct and ccplete. lir. Caldvofl
vms Infonred that a typoooraphical error was contained in t!w
peroentacs utated in tha colicitaticn'o option clause and
UJao that ftnda for a total wrd Ator 3.5,O each tod btcn
recived cnd tint the a.rnrdcd quntity vo'fA be 1%5,000 coch.
Dwod4 au thto Cov.natiea 1r, CMr li#f ir czAci It hiu flum
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deired to take another look at its offer. Hi. anmser
i4 ofllrotive. At the ccnoluoicn of tin diactudaln

* Pxr. Cctwalefl *.t' aaic4 it he deaii to cot to t1CQ'4,
.Jolict iw.' Aurther diccuoolccu * Ilis rcp3t vs ncratwes.
Il vai .ntonwd that a tletypo wc'.uceuting a ecntlntilm
at off en or revloed olffrs vauold be itimcd. At no ticr
did 1Sr. fCaliell mention an evalmutiaa factor for the coat
of pertonr.tnn the first articlo tc3t Of AmnIlcs of a. Mm
uho could not qualify for a tint article waiver.

a* cont*%^tin* oticor further staten that the diocuwnins vith
Sermite were of the aam type an indtcatcd above. It apycan, then,
that both oftcrorn were cirLarlyr trcatcd in thc ne ?otlntiona* te do
not bejlcve the diocuscionon .ith M failed to conatituten "tmeniatulW
4tiucuaicms as ue have caeatrued tiat tem. 8ec !;1 Ccr. (Oen. 102

(iJ3.).

In view of tho foreroing, ywr pst03t Is dcuied.

Sineorely your,

Paul G. Dembllng

Ce~ pccfroflcr G¢tcra
o' the uaitca Ltaten
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